waterline which could have produced the accumulation of water.
Payment of a substantial penalty ought to be based on more than
mere speculation.

Vacated Order No. 2002597 alleged a violation of section
75.1106 because one of WCC's miners used a cutting torch on
November 6, I960, in the 1 East belt entry near the mouth of 2
South Section.  He failed to use a fireproof enclosure and a
qualified person did not test continuously for methane while
the torch was being used.  MSHA assigned the maximum number of
penalty points under the criteria of negligence and gravity and
proposed a penalty of $655, whereas WCC has agreed to pay a re-
duced penalty of $100.  The reduced penalty is warranted in
this instance because large penalties have been assessed in
this proceeding primarily on the basis of whether a given vio-
lation may have contributed to the cause of the explosion which
occurred on November 7, 1980.  The torch was used on the day
preceding the explosion and there is nothing in the file to
show that a torch had been used on the 2 South Section at the
time the explosion occurred.  Moreover/ section 75.1106 pro-
vides for the use of a fireproof enclosure "whenever practica-
ble".  The order does not say that use of a fireproof enclosure
is practicable when the miner using the torch is cutting down
belt conveyor hangers, as was being done in this instance.
Finally, use of a torch in a belt entry, which has a neutral
split of intake air, is not as hazardous as it would be if the
torch had been lighted in a return entry or at the working
faces.

I find, on the basis of the foregoing discussion of the
six criteria, that the motion for approval of settlement should
be granted and that the settlement agreement should be approved.

The motion for approval of settlement stresses the fact
that WCC demonstrated good faith in cooperating in the investi-
gation of the explosion and in making a large voluntary charit-
able contribution to improve health and safety in Boone County,
West Virginia.  I believe that those are additional reasons
which support acceptance of the settlement agreement.

Another point which should be emphasized is that all of
the alleged violations were cited in orders written on July 15,
1982, by an MSHA inspector who reviewed sworn statements ob-
tained in December 1980 by MSHA's investigators.  If a hearing
had been held, those sworn statements would have had to have
been reexarnined by the parties and any party who might have
wished to controvert anything in a sworn statement would have
had the burden of trying to find witnesses with vivid memories
who could recall details of events which occurred nearly 4
years ago.

1274 to the inadequate ventilation which resulted in the  explo-
